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78 CALIFORNIA LAW REVIEW 

intended that the candidate should not be permitted to withdraw, 
for if otherwise an oath to the effect that he intended not to with- 
draw would have been provided instead of the unconditional sworn 
statement that if nominated he will not withdraw. 5 This latter 
theory has received an extended application under a provision, — 
which is not present in our statute, — that an unopposed candidate 
for the party nomination after the time for regularly qualifying as 
such has expired, is the party nominee. 8 

The latter theory appears the more reasonable. It is rather 
strained to say that the legislature would go to the extent of 
requiring a sworn statement that the candidate will not withdraw 
if nominated at the primary election for the purpose merely of 
insuring good faith. The affidavit is required to insure good faith 
and more; it is required so that a candidate will not be permitted 
to trifle with the party public by withdrawing after he has volun- 
tarily become a candidate and received a majority of the votes 
and the state has been put to the expense of a primary election. It 
would seem that the courts in such a case should not aid a person 
to do that which he has sworn that he would not do. 

F. H. M. 

Mortgage: Tender After Default. — At common law tender 
of payment by the pledgor after the day was sufficient to discharge 
the lien on the goods if the tender was refused. 1 In the case of a 
mortgage after the day neither tender nor payment had any effect, 
the title by the non-performance at maturity being absolutely vested 
in the mortgagee. 2 

The common law rule as to pledges still prevails practically 
everywhere that an unaccepted tender of the amount due dis- 
charges the lien, 3 even though made after maturity of the debt and 
not kept good. 4 While some states retain the common law theory 
of mortgage, the modern tendency is to consider a mortgage only a 
lien upon the property, a mere security for the primary obligation, 
the debt. 

Manifestly under the common law view that the mortgagee has 
legal title, a tender after default would not affect the mortgagee's 
rights. Under the equitable theory, however, the mortagee, though 
retaining the legal title, retains it merely as security for the debt 
owing. Some courts, which cling to that theory, hold that a tender 
of the payment of the mortgage debt after maturity will not 

"State v. Hamilton (1910), 33 Nev. 418, 111 Pac. 1026. 
6 State v. Brodigan, supra, n. 3. 

iComyn's Dig. Tit. Mort. B; Coggs v. Barnard (1703). 1 Comyn's 133, 
136, 92 Eng. Rep. Repr. 999; Mitchell v. Roberts (1883), 17 Fed. 776. 

2 Currier v. Gale (1865), 9 Allen 522; Rowell v. Mitchell (1876), 68 Me. 
21; Maynard v. Hunt (1827), 5 Pick 240. 

3 Loughborough v. McNevin (1887), 74 Cal. 250, 14 Pac. 369, 5 Am. St. 
Rep. 435. 

4 Mitchell v. Roberts, supra, n. 1. 
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operate to extinguish the title of the mortgagee or discharge the 
lien of the mortgage unless the money tendered is placed in the 
custody of the court. 5 

A third view is taken in New York and a few other jurisdic- 
tions where the old common law mortgage has undergone a com- 
plete change ; the mortgagee has not the legal title, and the mortgage 
is nothing more than a security for the debt. In those states, the 
courts have logically followed the analogy of a pledge and hold that 
a mere tender, after default, even where the money has not been 
deposited in court, is sufficient to destroy the lien. 6 

For California to be logically consistent with her own interpre- 
tation of a mortgage she would have to adopt the New York rule. 
The California mortgage appears to be little more than a pledge, 
the title being in the mortgagor. But California has taken the 
view that a tender after the day does not destroy the lien. 7 In 
Perre v. Castro the court said, "The debtor is as much in default 
for not paying when the debt is due as the creditor is in default 
for not receiving the money afterwards when offered. It would be 
very harsh to hold that the debt is lost — the general effect of losing 
the security — by a mere refusal at a particular moment to receive 
it." The case is a good illustration of the tendency of the courts 
to cling to the common law conception of the mortgage when a 
strict analogy to liens leads to apparently undesirable results. 8 

Another example of this tendency of the courts to avoid the 
harshness of the New York rule is shown in the Washington case 
of Easton v. Littooy, 9 where the decision was that "in order to dis- 
charge the lien, the proof must be clear that the refusal was palp- 
ably unreasonable, absolute, arbitrary and unaccompanied by any 
bona fide, though mistaken, claim of right." There is some 
authority for this restriction. 10 

F. H. W. 

Municipal Corporations: Special Assessment of Railroad 
Right of Way for Improvements. — Can a special assessment of 
a local improvement validly levied upon land occupied by a rail- 
road right of way be collected, or is this a situation in which there 
is a right without a remedy? At first sight it might seem that 

s Maxwell v. Moore (1892), 95 Ala. 166, 10 So. 444, 36 Am. St. Rep. 190. 

6 Kortright v. Cady (1860), 21 N. Y. 343, 78 Am. Dec. 145; Thomas v. 
Seattle Brewing Co. (1908), 48 Wash. 560, 94 Pac. 116, 15 L. R. A. (N. S.) 
1164, 125 Am. St. Rep. 945, 15 Ann. Cas. 494. See note in 3 California Law 
Review, 336. 

7 Perre v. Castro (1860), 14 Cal. 519, 76 Am. Dec. 444; Himmelmann v. 
Fitzpatrick (1875), 50 Cal. 650. 

8 Accord, Knollenburg v. Nixon (1903), 171 Mo. 445, 72 S. W. 41 

9 (Wash., June 23, 1916), 158 Pac. 531. 

ioCanfield v. Conkling (1879), 41 Mich. 371; Renard v. Clink (1892), 
91 Mich. 1, 51 N. W. 692; Union Mutual Life Ins. Co. v. Union Mills Co. 
(1889), 37 Fed. 286; Cf. Williams v. Ashe (1896), 111 Cal. 180, 185, 43 
Pac. 595. 



